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63. The Chairperson remarked that the planning application was

rejected by RNTPC mainly on the grounds that the proposed SH
development was not in line with the planning intention of the “AGR”
zone and land was still available within the “V”> zone of Ma Po Mei
Village to meet the outstanding SH applications. The applicant had
not provided strong planning justifications in the review application for
a departure from the planning intention. The Chairperson then invited
views from Members.

64. Members generally agreed with the decision of RNTPC to
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b

69. &7

.t ?%’EL’} #il;b%‘ LF.'_.]L;- )| lév 7B(1),. B 4o *q%% LE_,;:_,_ IJIJAai

17B(8)(b)is » + 354 R § 7 | 478 » st { 2, T RPh o

70, BRIEG R IBGER L G NBAF 2 DL L TR IR

/\\_

71, t &

TPE R ES o TR FERE T B R
g 5/ | o ARPHAHRIE- PHER > A A R
FR (GRE) AZBl- e o

3 RREFEE T R ER ST RGBT E

72. i+ International Trader Ltd v Town Planning Appeal Board [2009] 4
HKC 411 - %2423 ¢ > Hartmann JA (% PFFFd) » %302
314 3] 5 B 3= 2005 &) % 13 7% eI® f2:-

™ 30.

31.

Section 13 is expressed in mandatory terms: ‘Approved plans

shall be used by all public officers and bodies as standards
for guidance...’

As to the use of word ‘standard’, read in context, these
‘standards’ constitute appropriate criteria or recognised
measures which are to be used as ‘guidance’ for public
officers and bodies; that is, to direct them as to the discharge
of their duties. The effect of the section, therefore, is to
impose _on_all public officers and all public bodies the
statutory duty to have reference to _approved plans as the
recognised measure by which they are to be guided; that is,

directed, in the exercise of their powers. | [ &% % 53 34
2184

73. ke xa2)ii2 ¢ Hartmann JA » % 48% 51K :E - # 4q:-

85 ;Lp—fFQ,J.ﬂ‘Ro(l) 5 &&mﬁ_%
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74.

Tgs. ... when considering a s.16 application for permission

under _and in _terms of an_approved plan, the Board is not
given a blank canvas. The canvas is already painted with the
relevant approved plan. That being so, while the Board’s
discretion is a broad one, it is evident that the Ordinance,
considered as a whole, requires that the discretion be
exercised within the limits of the relevant approved plan. Put
another way, the_approved plan is not merely a relevant
consideration, one which the Board may, for cogent reason,

ignore.” | [AH 2 % H 5 (4]

"51. 0 ... on a true construction of the Ordinance, when
determining an application for planning permission under s. 16,
the Board does not have the power to have regard to any and
all planning considerations which it believes will assist it to
reach the right decision in the public interest. The Board’s
discretion is one that must be exercised within the

parameters of the approved plan in question. ...... | [
25 & 18 4]

A~ _F 3R E £ 278 (hearing de novo) o F 3R & B € LR B REA AT
W VAR € ERBIMET N HRHF R P2 R J%W °
BRI L R €7 LB AREHFT F L L (L Henderson Real
Estate Agency Ltdv Lo Chai Wan (1997) HKLRD 258, % 266 . A£)% »
e wRApF Y R FIFRE RIS o AL R & E R R
3 B (however compelling other material considerations to the
contrary might be) - HF|ZFF R ¥ G BB EY 50 & RBIR
w * 4 ¥ 3 Hin Tack Gee Ltd v Town Planning Board 5 7 4.
B R S 20118 %1558 5 % 19.5 2 19.68 ¥ -

[¥ L Mr. LEE Mang-kan (# & #) v Town Planning Board ¥ 7 .
2] B R B 2024 F %35 0 %204

Nam Sang Wai Development Company Limited and Others v

86 8 Fr2 i &RO(1)- & -4 L 35 4

813 ARO(1) - B 46

88

B FE2 2 AROQ)- 574202552280 T ¥k e A M3 | 56K
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75.

76.

77.

Town Planning Board ¥ 7 .3 37 % %¥%l: 2017# % 1

F ¥ AR 5 ##F iz (burden of proof) W + 74 ﬁ ¢ HMZ R
AT AT TR PRI o R ”T*’T’ﬁ 7=
#PHY - 223 v (planning intention) » £ F 7% R €

P\”ﬁ <\ ;ﬂ':}fg Xt it f g#b}ﬁ%iii‘fj‘iﬂ 3 e 2 FF .

[&  Nam Sang Wai Development Company Limited and Others v
Town Planning Board £ 7 3| F 77 B % %% 2017 % 5 155
FO1E

Mpr. LEE Mang-kan (% F ##) v Town Planning Board 357 3
2B X ME 2024 F 535 0 %205 ;

Hin Tack Gee Limited v Town Planning Board 57 23|} 37
B & %E 2011+ % 1555 » %265 ]

AEVHCEEZE GIR) LER o 2L f L
VRS EF T RS R ERCEEDE 0] Er L
Em M frE &Y gFIE > AR AR > FRAR €7 a0
Evs < HW (g ) -

Ty

% Henderson Real Estate Agency Ltd v Lo Chai Wan [1997] HKLRD
258 - x> BRETR® I aH HA-F 52677 A-CE P 4p

r The plan and the Notes attached to the plan are obviously

material documents to which the Appeal Board were bound to have
regard; indeed they are the most material documents in the case. But
what about the Explanatory Statement, and the subsequent guidelines?
The Explanatory Statement is expressly stated not to be part of the
plan. But it does not follow that it was not a_material consideration
for the Appeal Board to take into account, even though, as Mr Read,
QC, for the appellants, pointed out, the Ordinance does not contain a
provision, corresponding to s.72 of the Town and Country Planning Act
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1990, or clause 38(2) of the new Town Planning Bill, requiring the
Town Planning Board and the Appeal Board to have regard to material
considerations.

By the same token, the 1992 and 1993 guidelines are also
material considerations to be taken into account. The Appeal Board
was not bound to follow the Explanatory Statement or the guidelines.

But they could not be disregarded. | [ & 3% 3533 5 {6 4c ]

78. 1A R il EReA i [ AL AL Rmim o ) iF
Zf g7 RT BT - RIZR A (principle of consistency) » B R3]/
FFR PN E7 E iyl A 5 A X g e ) - Hin Tack Gee
Ltd v Town Planning Board ¥ % 3|} 37 % %%.: 2011# % 1555 -
F225 0

79. & Nam Sang Wai Development Company Limited and Others v Town
Planning Board %7 .3} 77 B X %he  2017# % 15.¢ - o F~
AT ES BFFEELR S RL R £ HARIQ)E Y 4

" The rationale for consistency is self evidently important to

developers and development control authorities, and to instill
public confidence in the development control system : see North
Wiltshire DC v Secretary of State for the Environment and Clover
(1993) 65 P & CR 137 (C.A.) per Mann L.J. (at 145):-

“One important reason why previous decisions are capable of
being material is that like cases should be decided in_a like
manner_so_that there is _consistency in_the appellate cases.
Consistency is self-evidently important to both developers and
development control authorities. But it is also important for the
purposes of securing confidence in the operation of the

development control system | [Fa % 3334 5 18 4c]

80. F3FE R g Ll FREA ST 0 22 (interpretation) R3] ¥ & 14
FEEFAB/A F 3R A HRY B e - FHZENE

(question of law)

95 b 2 AROQ) - EREA2025E57 28 B HEA it A B 8EL
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81.

83.

84.

+ ¥R International Trader Ltd v Town Planning Appeal Board
[2009] 4 HKC 411%° > %556 4 77 :

...... in determining what is or is not a relevant matter to take into

account when an application is made pursuant to s.16, it is necessary
to ascertain the planning intention behind an approved plan. This
is a matter of interpretation which is itself a matter of law and, as

such, admits of only one correct answer. | [ 3% 383 5 18 4e ]

Ba oo BRI E A RN RBE o A RS (i T$>> %
(GRP ) * LB A Kt BERIEL e B FT
1 T R IR 0 X3 e e R G 4 B

sk B a2 F (F BFE FE) 3 International Trader Limited v Town
Planning Appeal Board > unreported » HCAL 13/2007 » 2007 & 11
P15 p T % 98 Lk T -

" ...However, one must approach the Notes and Explanatory

Statement on a down-to-earth, practical manner, and the language
used is _not to _be invested with more precision_than_it would
naturally bear. One is not reading a judgment, and still less,
construing a statute. One is reading an explanatory statement
prepared by the Planning Department to help members of the
general public to better understand the planning intention behind
the OZP (including the Notes). It is written for both developers and

ordinary private landowners and citizens to read.... | [ 3% 3§
A% 18 4]

% Nam Sang Wai Development Company Limited and Others v Town
Planning Board ¥ % 3]} 37 % % %% 1 2017# %1557 » + 374

€ RA2F 0 PR E N2 (gjfﬁf P ) &
International Trader Ltd — % 7 e 1 ;}F} ll

90

91

B2 i ARO()- E 5t il 45 5

A+ 3E2 i AROQ)- ¥ 54 hil 45 11
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...... the approach to interpreting planning documents is not
identical to interpreting a statute. The Notes and Explanatory
Statement should be approached in a practical, down to earth way,
and in a broader and untechnical sense — rather than a strict overly
technical, or literalistic approach. See —

(1)  International Trader Ltd v Town Planning Appeal Board,
unreported (HCAL 13/2007) (5 November 2007), where A.
Cheung J (as he then was) said at [98]:

“However, one must approach the Notes and
Explanatory Statement on a down-to-earth, practical
manner, and the language used is not to be invested
with more precision than it would naturally bear. One
is not reading a judgment, and still less, construing a
Statute” (emphasis added)

(2) HK Resort Company Limited v TPB, CACV 432/2020, 10
September 2021 per Kwan VP in giving the Court of Appeal’s
Jjudgment at [21]:-

“Instead, the court should evaluate the merits in a
broad manner, and be vigilant against excessive
legalism creeping in as a planning decision is not akin
to an adjudication made by a court and planning
policies do not normally require intricate discussion of

their meaning” |
G. TeRER
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...... where a guideline has been introduced, there may be a good
reason for departing from a guide in particular circumstances but the
repository of a power is not at liberty to ignore, depart from or qualify

the content of the provisions without cogent reasons...... N

A
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“(1) The Interim Criteria were formulated and adopted by the

TPB having due regard to all relevant planning
considerations and having balanced all interests concerned.

(2)  Part of their purpose was for the Interim Criteria to promote
a measure of consistency in the grant or refusal of
permission for NTEHs or Small Houses.

(3)  Therefore, weight should be given to the Interim Criteria in

the assessment of planning applications, and on appeals to
the TPAB.

(4) Indeed, planning permission applicants would generally
have a legitimate expectation that their applications would

35



8.

89.

be considered in light of the Interim Criteria.

(5) But, because they have no statutory basis, the Interim
Criteria can only be of weight in so far as they do not conflict
with the relevant statutory provisions — such as the TPO or
OZP — and any stated planning intention for the particular
zoning.

(6)  Further, as policy guidelines, the Interim Criteria should be
considered and construed with common sense and
flexibility.

(7) Arguments as to the precise interpretation or ambit of
particular words, phrases, or paragraphs in the Interim
Criteria are not helpful.

(8)  Rather, there should be the adoption of a broad common
sense understanding of the Interim Criteria as a whole, in

their proper context. | [523% & {6 4t]
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rss. Conceptually, the 10-year Demand Forecast ought to be
included... ...

90. ......the TPB (and the TPAB) are not bound to accept any figure
submitted by the village representative. Itis for the applicant, such
as the Appellant, to adduce credible evidence to support the figure
of the 10-year Demand Forecast submitted to the LandsD , so as to
demonstrate the general supply or shortage of developable land in
the V zone. Such evidence, if available, will be considered by the
TPB, which should then determine the weight to be afforded to the

figure of the 10-year Demand Forecast....... NEEEE SR
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Tor. L where the actual supply of land in the V zone is

constrained by practical reasons, such as time taken to identify
suitable land or the difficulty in acquiring ownership in land in an
indigenous village etc., such “real available evidence” of actual
shortage of land should also be considered. As held in Lee Keng Wai
at §564-65:-

“64. As to the point of availability of other land
within the V-zone, the argument is perhaps more fine.
The TPAB held that it would be contrary to principle
and reality to consider the actual, as opposed to
general, supply of land in the V-zones of recognised
villages. Reference was made at §44 of the Decision to
Isaac Lam v TPB (unreported, Town Planning Appeal
No5 of 2020, MrSimon  Lam Ken-chung,
27 September 2022), where support was given to the
Planning Department s approach that when estimating
the amount of land available for the construction of
NTEH:s, the ease or difficulty with which land may be
acquired _from_individual non-government owners
ought to be disregarded, so long as such acquisition is
physically and legally possible. This is because, where
it_otherwise, the Planning Department would be
required to conduct an almost impossible inquiry into
whether individual owners of land were willing to sell
their_land, which _is in_reality a_matter_of market
negotiation __between _the landowners _and__the
individuals desirous of building and NTEH, which
should not be relevant consideration from the town
planning point of view.

65. I see force in that general principle. But that
does not seem to me to mean that real available
evidence of actual shortage of land must be regarded,
in favour of some assumption as to the general supply
of land in the V-zone. Of course, it would not be
correct to require the Planning Department to make
its own_enquiries_into whether_individual owners of
land are or would be willing to sell the land. But the
present case differs because the Applicants were able to
place before the TPAB significant evidence as to the
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108.

109.

110.

actual situation. They could demonstrate that (1) it
took years for any suitable land to be identified, not
only in Che Ha but in other areas within the Sai Kung
North Heung, (2) the  Applicants  had  run
advertisements in newspapers and sought help from
estate agents specialising in New Territories land to no
avail. There was no contrary evidence that there was
in reality land actually available entirely within Che
Ha's V-zone, which might lead in this case to the

conclusion that there was ample supply. | [ & 3%
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C47. L unless there are material changes in circumstances, the

approach to the relevant considerations in the Appellant’s Application
must be consistent with (a) previous applications for planning permission
in respect of the Appeal Site. In doing so, we have not lost sight of the
fact that each application must be decided on its own merits....

52, ... Each application for planning permission must of course be
considered on its own merits. However, as pointed out above, like cases
should be decided alike, and if there are no material differences (in terms
of planning considerations) between a new application and a previous
application, it would be arbitrary (and certainly not conducive to
consistency) for the new application to be determined differently from a
pervious application. As the relevant planning considerations do not
typically depend on the identity of the applicant, whether the new
application is made by the same applicant to the previous application is

generally not a relevant consideration. |
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